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(d) Suspension of attorneys by Adminis-
trative Law Judge. The Administrative
Law Judge shall have the authority,
for good cause stated on the record, to
suspend or bar from participation in a
particular proceeding any attorney
who shall refuse to comply with his di-
rections, or who shall be guilty of dis-
orderly, dilatory, obstructionist, or
contumacious conduct, or contemp-
tuous language in the course of such
proceeding. Any attorney so suspended
or barred may appeal to the Commis-
sion in accordance with the provisions
of §3.23(a). The appeal shall not operate
to suspend the hearing unless other-
wise ordered by the Administrative
Law Judge or the Commission; in the
event the hearing is not suspended, the
attorney may continue to participate
therein pending disposition of the ap-
peal.

(e) Substitution of Administrative Law
Judge. In the event of the substitution
of a new Administrative Law Judge for
the one originally designated, any mo-
tion predicated upon such substitution
shall be made within five (5) days
thereafter.

(f) Interference. In the performance of
their adjudicative functions, Adminis-
trative Law Judges shall not be respon-
sible to or subject to the supervision or
direction of any officer, employee, or
agent engaged in the performance of
investigative or prosecuting functions
for the Commission, and all direction
by the Commission to Administrative
Law Judges concerning any adjudica-
tive proceedings shall appear in and be
made a part of the record.

(g) Disqualification of Administrative
Law Judges. (1) When an Administra-
tive Law Judge deems himself disquali-
fied to preside in a particular pro-
ceeding, he shall withdraw therefrom
by notice on the record and shall notify
the Director of Administrative Law
Judges of such withdrawal.

(2) Whenever any party shall deem
the Administrative Law Judge for any
reason to be disqualified to preside, or
to continue to preside, in a particular
proceeding, such party may file with
the Secretary a motion addressed to
the Administrative Law Judge to dis-
qualify and remove him, such motion
to be supported by affidavits setting
forth the alleged grounds for disquali-
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fication. If the Administrative Law
Judge does not disqualify himself with-
in ten (10) days, he shall certify the
motion to the Commission, together
with any statement he may wish to
have considered by the Commission.
The Commission shall promptly deter-
mine the validity of the grounds al-
leged, either directly or on the report
of another Administrative Law Judge
appointed to conduct a hearing for that
purpose.

(3) Such motion shall be filed at the
earliest practicable time after the par-
ticipant learns, or could reasonably
have learned, of the alleged grounds for
disqualification.

(h) Failure to comply with Administra-
tive Law Judge’s directions. Any party
who refuses or fails to comply with a
lawfully issued order or direction of an
Administrative Law Judge may be con-
sidered to be in contempt of the Com-
mission. The circumstances of any
such neglect, refusal, or failure, to-
gether with a recommendation for ap-
propriate action, shall be promptly cer-
tified by the Administrative Law Judge
to the Commission. The Commission
may make such orders in regard there-
to as the circumstances may warrant.

[32 FR 8449, June 13, 1967, as amended at 37
FR 5609, Mar. 17, 1972; 41 FR 8340, Feb. 26,
1976; 43 FR 56868, Dec. 4, 1978; 46 FR 45750,
Sept. 15, 1981; 50 FR 53306, Dec. 31, 1985; 66 FR
17629, Apr. 3, 2001]

§3.43 Evidence.

(a) Burden of proof. Counsel rep-
resenting the Commission, or any per-
son who has filed objections sufficient
to warrant the holding of an adjudica-
tive hearing pursuant to §3.13, shall
have the burden of proof, but the pro-
ponent of any factual proposition shall
be required to sustain the burden of
proof with respect thereto.

(b) Admissibility. Relevant, material,
and reliable evidence shall be admit-
ted. Irrelevant, immaterial, and unreli-
able evidence shall be excluded. Evi-
dence, even if relevant, may be ex-
cluded if its probative value is substan-
tially outweighed by the danger of un-
fair prejudice, confusion of the issues,
or if the evidence would be misleading,
or based on considerations of undue



Federal Trade Commission

delay, waste of time, or needless pres-
entation of cumulative evidence. Evi-
dence that constitutes hearsay may be
admitted if it is relevant, material, and
bears satisfactory indicia of reliability
so that its use is fair. Hearsay is a
statement, other than one made by the
declarant while testifying at the hear-
ing, offered in evidence to prove the
truth of the matter asserted. If other-
wise meeting the standards for admis-
sibility described in this paragraph,
depositions, investigational hearings,
prior testimony in Commission or
other proceedings, and any other form
of hearsay, shall be admissible and
shall not be excluded solely on the
ground that they are or contain hear-
say. Statements or testimony by a
party-opponent, if relevant, shall be
admitted.

(c) Admissibility of third party docu-
ments. Extrinsic evidence of authen-
ticity as a condition precedent to ad-
missibility of documents received from
third parties is not required with re-
spect to the original or a duplicate of a
domestic record of regularly conducted
activity by that third party that other-
wise meets the standards of admissi-
bility described in paragraph (b) if ac-
companied by a written declaration of
its custodian or other qualified person,
in a manner complying with any Act of
Congress or rule prescribed by the Su-
preme Court pursuant to statutory au-
thority, certifying that the record:

(1) Was made at or near the time of
the occurrence of the matters set forth
by, or from information transmitted
by, a person with knowledge of those
matters;

(2) Was kept in the course of the reg-
ularly conducted activity; and

(3) Was made by the regularly con-
ducted activity as a regular practice.

(d) Presentation of evidence. (1) A
party is entitled to present its case or
defense by sworn oral testimony and
documentary evidence, to submit re-
buttal evidence, and to conduct such
cross-examination as, in the discretion
of the Commission or the Administra-
tive Law Judge, may be required for a
full and true disclosure of the facts.

(2) The Administrative Law Judge
shall exercise reasonable control over
the mode and order of interrogating
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witnesses and presenting evidence so as
to—

(i) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth;

(ii) Avoid needless consumption of
time; and

(iii) Protect witnesses from harass-
ment or undue embarrassment.

(3) As respondents are in the best po-
sition to determine the nature of docu-
ments generated by such respondents
and which come from their own files,
the burden of proof is on the respond-
ent to introduce evidence to rebut a
presumption that such documents are
authentic and kept in the regular
course of business.

(e) Information obtained in investiga-
tions. Any documents, papers, books,
physical exhibits, or other materials or
information obtained by the Commis-
sion under any of its powers may be
disclosed by counsel representing the
Commission when necessary in connec-
tion with adjudicative proceedings and
may be offered in evidence by counsel
representing the Commission in any
such proceeding

(f) Official mnotice. “Official notice”
may be taken of any material fact that
is not subject to reasonable dispute in
that it is either generally known with-
in the Commission’s expertise or capa-
ble of accurate and ready determina-
tion by resort to sources whose accu-
racy cannot reasonably be questioned.
If official notice is requested or is
taken of a material fact not appearing
in the evidence in the record, the par-
ties, upon timely request, shall be af-
forded an opportunity to disprove such
noticed fact.

(g) Objections. Objections to evidence
shall timely and briefly state the
grounds relied upon, but the transcript
shall not include argument or debate
thereon except as ordered by the Ad-
ministrative Law Judge. Rulings on all
objections shall appear in the record.

(h) Ezxceptions. Formal exception to
an adverse ruling is not required.

(1) Ezxcluded evidence. When an objec-
tion to a question propounded to a wit-
ness is sustained, the questioner may
make a specific offer of what he or she
expects to prove by the answer of the
witness, or the Administrative Law
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Judge may, in his or her discretion, re-
ceive and report the evidence in full.
Rejected exhibits, adequately marked
for identification, shall be retained in
the record so as to be available for con-
sideration by any reviewing authority.

[74 FR 1831, Jan. 13, 2009]

§3.44 Record.

(a) Reporting and transcription. Hear-
ings shall be stenographically reported
and transcribed by the official reporter
of the Commission under the super-
vision of the Administrative Law
Judge, and the original transcript shall
be a part of the record and the sole offi-
cial transcript. The live oral testimony
of each witness shall be video recorded
digitally, and the video recording and
the written transcript of the testimony
shall be made part of the record. Copies
of transcripts are available from the
reporter at rates not to exceed the
maximum rates fixed by contract be-
tween the Commission and the re-
porter.

(b) Corrections. Corrections of the of-
ficial transcript may be made only
when they involve errors affecting sub-
stance and then only in the manner
herein provided. Corrections ordered by
the Administrative Law Judge or
agreed to in a written stipulation
signed by all counsel and parties not
represented by counsel, and approved
by the Administrative Law Judge,
shall be included in the record, and
such stipulations, except to the extent
they are capricious or without sub-
stance, shall be approved by the Ad-
ministrative Law Judge. Corrections
shall not be ordered by the Administra-
tive Law Judge except upon notice and
opportunity for the hearing of objec-
tions. Such corrections shall be made
by the official reporter by furnishing
substitute type pages, under the usual
certificate of the reporter, for insertion
in the official record. The original un-
corrected pages shall be retained in the
files of the Commission.

(c) Closing of the hearing record. Upon
completion of the evidentiary hearing,
the Administrative Law Judge shall
issue an order closing the hearing
record after giving the parties 3 busi-
ness days to determine if the record is
complete or needs to be supplemented.
The Administrative Law Judge shall
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retain the discretion to permit or order
correction of the record as provided in
§3.44(b).

[74 FR 1832, Jan. 13, 2009]

§3.45 In camera orders.

(a) Definition. Except as hereinafter
provided, material made subject to an
in camera order will be kept confiden-
tial and not placed on the public record
of the proceeding in which it was sub-
mitted. Only respondents, their coun-
sel, authorized Commission personnel,
and court personnel concerned with ju-
dicial review may have access thereto,
provided that the Administrative Law
Judge, the Commission and reviewing
courts may disclose such in camera ma-
terial to the extent necessary for the
proper disposition of the proceeding.

(b) In camera treatment of material. A
party or third party may obtain in cam-
era treatment for material, or portions
thereof, offered into evidence only by
motion to the Administrative Law
Judge. Parties who seek to use mate-
rial obtained from a third party subject
to confidentiality restrictions must
demonstrate that the third party has
been given at least 10 days notice of
the proposed use of such material.
Each such motion must include an at-
tachment containing a copy of each
page of the document in question on
which in camera or otherwise confiden-
tial excerpts appear. The Administra-
tive Law Judge shall order that such
material, whether admitted or re-
jected, be placed in camera only after
finding that its public disclosure will
likely result in a clearly defined, seri-
ous injury to the person, partnership,
or corporation requesting in camera
treatment or after finding that the ma-
terial constitutes sensitive personal in-
formation. “Sensitive personal infor-
mation” shall include, but shall not be
limited to, an individual’s Social Secu-
rity number, taxpayer identification
number, financial account number,
credit card or debit card number, driv-
er’s license number, state-issued iden-
tification number, passport number,
date of birth (other than year), and any
sensitive health information identifi-
able by individual, such as an individ-
ual’s medical records. For material
other than sensitive personal informa-
tion, a finding that public disclosure
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